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* To defend the rights secured by law of persons
accused of the commission of a criminal offense;

* To educate and promote research in the field of
criminal defense law and the related areas;

e To instruct and train attorneys through lectures,
seminars and publications for the purpose of
developing and improving their capabilities; to
promote the advancement of knowledge of the
law as it relates to the protection of the rights of
persons accused of criminal conduct;

BENEFITS OF THE OACDL

* To foster, maintain and encourage the integrity,
independence and expertise of criminal defense
lawyers through the presentation of accredited
continuing legal education programs;

* To educate the public as to the role of
the criminal defense lawyer in the justice system,
as it relates to the protection of the bill of rights
and individual liberties;

* To provide periodic meetings for the exchange
of information and research regarding the
administration of criminal justice.

LISTSERV - The OACDL listserv is our most

popular member benefit. This on-line forum joins
over 500 members from around the state. If you have
a question, post it on the listserv and usually within
minutes you have responses from some of the most
experienced legal minds in Ohio.

AMICUS BRIEF - OACDL members provide amicus
support for criminal cases.

CLE SEMINARS - The most up-to-date topics
presented by nationally-recognized experts are
available at incredible savings to OACDL members
- including the annual Death Penalty and Superstar
Seminars.

STRIKE FORCE - With OACDL, you never stand
alone. OACDL members are here to aid.

LOBBYING - The OACDL actively lobbies state
government by providing testimony on pending bills
and working with other organizations with similar
interests.

LEGISLATION - The OACDL monitors pending
legislation and government activities that affect the
criminal defense profession.

MENTOR AND RESEARCH PROGRAMS -

OACDL offers a mentor program for new attorneys
and resource telephone access for the assistance of
all members.

NETWORKING - Networking functions allow current
OACDL members and prospective members to
interact. These functions are not only entertaining,
but very valuable for old and new members alike.
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that the very act of placing a 911
call gave credibility to the tip as
the 911 system has “features that
allow for identifying and tracing
callers, and thus provide some
safeguards against making false
reports with immunity.”

Ohio courts had followed the test
laid out in Weisner for over two
decades until this past year when
the Ohio Supreme Court issued a
ruling in State v. Tidwell.

“THAT LADY IS DRUNK"

The Tidwell case started when an
Ohio State Highway Patrol troop-
er was conducting an accident in-
vestigation in a Speedway parking
lot following an unrelated minor
fender bender. While the trooper
was completing his report, an un-
identified customer walked out of
the gas station and shouted “Hey,
you need to stop that vehicle.
That lady is drunk.” The trooper
never learned the identity of the
customer, who left the scene with-
out any further contact.

The trooper watched as the driver
backed out of their parking space
at what he described as “an un-
usually slow speed” with a blank
stare on her face. Based only on
the shouted tip and these minimal
observations, the trooper walked
in front of the car and gestured for
Tidwell to stop. He then asked her
to turn the vehicle off and hand
him the keys. During this inter-
action, the trooper observed the
odor of alcohol. Another officer
arrived on the scene and ultimate-
ly concluded the OVI investiga-
tion that would result in Tidwell's
arrest.

Tidwell filed a motion to
suppress evidence based on the
lack of justification to conduct
the initial traffic stop, relying on
the analysis found in Weisner and
Navarette. The trial court granted
the motion, and the First District
Court of Appeals upheld that de-
cision. The State appealed to the

Ohio Supreme Couirt.

The Court began its analysis by
discussing the different catego-
ries of informant tips. The defense
argued that the tipster should
be treated as an anonymous in-
formant, while the state argued
that the face-to-face nature of the
interaction was enough to treat
them as an identified citizen in-
formant with a greater indicia of
reliability. The court ultimately de-
cided that:

“Rather than attempt to force
the Speedway customer into one
of the categories, we determine
the reasonableness of this inves-
tigatory stop by considering the
totality of the circumstances as
they were known to Sergeant II-
lanz prior to the time he stopped
Tidwell, together with reasonable
inferences that could be drawn
from the circumstances, keeping
in mind that each piece of infor-
mation may vary greatly in its val-
ue and degree of reliability.”

Under this new totality of the cir-
cumstances analysis, the Ohio Su-
preme Court found that since the
tip was given in a “face-to-face”
manner, it could still open the tip-
ster up to some chance of criminal
liability if the claim was false, as
discussed in Navarette. They also
held that the tipster conveying
this information to the officer as
the alleged offense was in prog-
ress afforded it a higher degree of
reliability. These factors, coupled
with the trooper's observation of
Tidwell slowly backing out of her
parking spot with a blank look on
her face were enough for the Ohio
Supreme Court to unanimously
hold the stop was justified.

CONCLUSION

The Tidwell decision, like Nava-
rette before it, seems to further
erode the differentiation between
identified citizen and anonymous
informants. The Ohio Supreme

Court's decision does not dispose
of the distinction entirely here,
but their use of a totality of the
circumstances test seems to be a
step down that road. As with any
Supreme Court decision, the ef-
fects of Tidwell will take time to
be felt at the appellate and trial
court levels, but it is difficult to
see this decision as anything but a
lowering of bar for the justification
of seizing a person for an investi-

gatory stop.

Bryan A. Hawkins, Esq.
Dominy Law Firm, LLC

7716 Rivers Edge Drive, Suite B
Columbus, Ohio 43235

Phone: 614-717-117

Email: bryan@dominylaw.com
www.dominylaw.com

Bryan is an OVI and criminal de-
fense attorney practicing through-
out the Central Ohio area. He
serves on the OACDL Publica-
tions committee and has present-
ed on OVI topics at CLE seminars
for the Columbus Bar Association,
Ohio State Bar Association, and
the OACDL.
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This article seeks to encourage practitioners in both
the public and private bars of this State to handle
more of these cases overall. For public defenders,
a systematic approach to this litigation has proven
extraordinarily successful in Cuyahoga County. For
private counsel armed with an understanding of the
applicable law, the representation is straightforward,
cost-effective, and offers measurable value to the cli-
ent. The following discussion addresses the current
law surrounding adult record sealing and its atten-
dant, and somewhat convoluted, eligibility require-
ments.> Finally, we detail the expungement process
that has evolved in Cuyahoga County and how it has
helped many of our clients.

ELIGIBILITY TO SEAL ADULT
CRIMINAL CONVICTIONS®

When evaluating eligibility to seal adult criminal con-
victions, there are four primary questions: 1) Can the
offense itself be sealed?; 2) Has the individual totally
satisfied the criminal sentence and waited the appli-
cable amount of time?; 3) Is the person an “eligible
offender,” (an analysis which requires an evaluation
of the person’s entire criminal record)?; and 4) Does
the individual have any pending criminal proceed-
ings?

May the offense be sealed?

Ohio law specifically defines which criminal offenses
can, and cannot, be sealed. In general, the law per-
mits individuals to seal non-violent, lower-level felo-
nies and misdemeanors. The law provides that the
following convictions cannot be sealed:

e First or second degree felonies;

* Any offense where a mandatory prison term was
imposed;

* Any felony or first degree misdemeanor where the
victim was under 16 years old except for non-sup-
port of dependent cases;

e Traffic offenses, including OVis;

* Most sex offenses; and, felony or first-degree mis-
demeanor offenses of violence’ (except misdemean-
or assault, inciting to violence, and inducing panic).

Has the individual satisfied the entire criminal sen-
tence?

To be eligible to seal a criminal conviction, an indi-
vidual must satisfy the entire criminal sentence and
wait a specified amount of time. An individual sat-
isfies their criminal sentence (referred to in the stat-
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ute as final discharge), where they have completely
served any term of confinement, finished any period
of supervision (post-release control or probation),
and paid all financial sanctions (fines or restitution).
The Ohio Supreme Court is currently considering
whether financial sanctions must be satisfied even
if the individual is no longer on probation.? Financial
sanctions do not include court costs, because they
are not part of the criminal sentence. Some judges,
however, are unwilling seal records with unpaid court
costs.

Once the individual has fully satisfied the criminal
sentence, they must then wait at least one year, for
misdemeanors and felonies of the fourth and fifth
degree, and three years, for felonies of the third de-
gree, before they are eligible to seal their records.?

Is the individual an “eligible offender”?

Even if a particular offense can be sealed as a matter
of law, there are further limitations on who is an “eli-
gible offender” and therefore can seal their criminal
record; those limitations relate to that individual’s
entire criminal record. Recent changes in the law
have substantially expanded the eligible offender
definition.

Under the current law, an individual may seal an
unlimited number of felonies and misdemeanors
as long they do not have any: 1) First, second, or
third-degree felony convictions; 2) Felony sex con-
victions; and, 3) Conviction for an offense of violence
of any degree (including even potentially eligible of-
fenses such as M-1 assault).’®

If an individual has convictions for F1s, F2s, or F3s,
felony sex offenses, or offenses of violence, they
may still be an “eligible offender” under a different
statutory provision as long as they do not have more
than the following number of convictions:™

e 2 felony convictions and 2 misdemeanor convic-
tions

e 1 felony conviction and 4 misdemeanor convictions
* 4 misdemeanor convictions

There are several special rules that apply to counting
convictions under this particular eligibility provision
(but not the one for unlimited low-level felonies and
misdemeanors):

* Traffic offenses (with just a few exceptions including
QVils), and minor misdemeanors (i.e. marijuana tick-
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ets, disorderly conduct) do not count against eligibil-
ity. As a matter of equal protection and for purposes
of determining expungement eligibility, courts must
treat offenses as a minor misdemeanors if defined as
such by the state code even if they are categorized
more severely under the municipal code.™

e Two or more convictions that “result from or are
connected with the same act” or “result from offens-
es committed at the same time"” are counted as a
single conviction.

e Two or three convictions that result from “related
criminal acts” that occur within a three-month time
period may be treated as a single conviction if they
result from the same criminal charge, the same plea
of guilty, or the same official proceeding (e.g. three
drug offenses within three months that are handled
together in the same criminal proceeding).

There are two other important rules related to count-
ing the number of prior convictions in determining
whether an individual is an eligible offender. First,
convictions under City ordinances that would be mi-
nor misdemeanors under state law must, as an equal
protection matter, be treated as such for the pur-
pose of analyzing eligibility under the expungement
statute.’ Second, the trial court has discretion to
disregard (i.e. not count) previously sealed records.™

Are there any other criminal proceedings pending
against the individual?

Ohio law does not permit the sealing of a
criminal record when the individual has another
criminal proceeding pending. It might seem ob-
vious that an individual should not apply to seal a
criminal record if they have other pending criminal
proceedings. However, sometimes the other “crim-
inal proceeding” is simply a “warrant” based upon
the individual’s inability to pay a fine in an unrelated
misdemeanor case.

BEYOND ELIGIBILITY, LITIGATING
RECORD SEALING CASES

An individual that meets the aforementioned eligi-
bility criteria has won more than half the battle. If
the prosecutor does not object to record sealing,
and the applicant meets the eligibility requirements,
many judges will grant the motion and order the re-
cord sealing without a hearing. Nevertheless, “[e]
xpungement is an act of grace created by the state,
and so is a privilege, not a right.”" Accordingly, the

trial court has wide discretion in determining wheth-
er a particular applicant is sufficiently rehabilitated
to justify this remedy.'® At the same time, however,
“expungement provisions are remedial in nature and
must be liberally construed to promote their purpos-
es."V

The statute provides that such decision-making re-
quires the court to weigh any interest the State might
claim in keeping the record public against the ap-
plicant’s rehabilitation and need to have the record
sealed. R.C. 2953.32(C). Under the circumstances,
the trial courts discretion in the record sealing con-
text is not unfettered.®

The court may not, for instance, deny the application
to seal based solely on the nature of the offense.’
Nor may the court categorically bar the applicant
from having their record sealed based on the fact
that they had had a prior record sealed.?® In addition,
if the trial court does deny the applicants motion,
it must place its findings thereon in the record to
demonstrate that it complied with R.C. 2953.32.%
And, even if the Court places its findings on the re-
cord, the appellate court may still find an abuse of
discretion in balancing or failing to properly balance
the competing interests.?

CUYAHOGA COUNTY PUBLIC DEFENDER'S
OFFICE EXPUNGEMENT INITIATIVE

In the past, if a prospective record sealing applicant
was unable to retain counsel, they would file an ex-
pungement application pro se. Occasionally, the
Public Defender’s Office would become involved,
but there was no system in place to assist individuals
seeking to navigate that process. Very often motions
to seal records would languish on the docket unno-
ticed, and few individuals were able to benefit from
Ohio’s record sealing law.

Yet, as the General Assembly continued to enlarge
the category of former offenders who were eligible
to apply for record sealing, the need for a more sys-
tematic approach to the litigation became apparent.
In 2016, the Cuyahoga County Public Defender’s Of-
fice initiated a system enabling it to assist all indi-
gent applicants seeking to have their records sealed
in the Court of Common Pleas.?

The process has worked well. Applications are ad-
dressed expeditiously, moving through the court
system more fluidly. Even where the client’s request



is denied, they receive the information they need to
make themselves eligible, or to position themselves
to benefit at a later date. As noted above, the sys-
tem has enabled the office to help thousands of indi-
viduals with cases out of Cuyahoga County.

Recently, we have begun collaborating with the
County Office of Reentry, the Legal Aid Society of
Cleveland, and Case Western Reserve Universi-
ty Law School’s Second Chance Clinic to provide a
one-stop application for record sealing assistance.?
This has provided a streamlined application process
for individuals seeking to seal felony records (which
we do) and misdemeanor records (which Legal Aid
and the Second Chance Clinic address).

RECORD SEALING BENEFITS
INDIVIDUALS, GOVERNMENT AGENCIES
AND THE PUBLIC

As noted in this article’s introduction, criminal re-
cords continue to affect individuals long after they
have served their sentences and serve as obstacles
to fully reengaging in society as citizens. The Ohio
Justice and Policy has concluded that collateral
sanctions related to convictions limit access to “one
in four jobs statewide, cost[ing] individuals an esti-
mated $3.4 billion in foregone wages.”?* Jobs im-
pacted by collateral sanctions “pay $4,700 more on
average and are growing at twice the rate of other
jobs.”?¢ The record sealing/expungement process
allows those eligible to prevent the public from
viewing records relating to their past offenses. This
process is intended to afford increased employment
opportunities and access to social programs where
these individual’s criminal records would otherwise
render them ineligible.?’

Shortly after initiating its expungement initiative,
the Cuyahoga County Public Defender’s Office un-
dertook to evaluate the financial impact that record
sealing had on its clients. To that end, those individ-
uals, who had successfully sealed their records, were
asked to complete an anonymous survey requesting
information about their employment status, financial
circumstances, and reliance on government benefits
before and after the application was granted. The
survey was administered at least one year after the
record was sealed. The survey's ultimate goal was
to ascertain whether, and the extent to which, the
Office’s expungement initiative, fully participating in,
and thereby expanding, the record sealing process,
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had a positive financial impact on their clients and
Cuyahoga County, where most of those clients re-
side.

The initiative was fairly new and the survey sam-
ple was small at that point, with approximately 350
participants. Nevertheless, the survey’s results con-
firmed the long recognized understanding that those
who have had their records sealed are afforded more
employment opportunities and increased access to
social programs for which they would otherwise be
ineligible due to their criminal record.?® One factor in
particular stands out — on average clients who were
paid by the hour increased their earnings by more
than $3.50 an hour. They also required less in food
stamp assistance. Overall, the survey and evaluation
that followed determined that individuals benefit fi-
nancially from having their records sealed - either
because they obtained employment where they
were previously unemployed, or moved from part-
time to fulltime employment.

CONCLUSION

In criminal defense work, we too often see laws that
enhance the penalties to which our clients are ex-
posed or those that expand the conduct for which
those clients may be criminally penalized. In the
record sealing context, the General Assembly has
demonstrated that it views individuals with criminal
records, but who have made sincere efforts to tran-
sition back into society, very differently. The differ-
ence record sealing can make to the lives of these
individuals and the families that depend upon them
is meaningful. But with the pool of former offenders
eligible for this relief growing, their need for infor-
mation and assistance is also growing. Countywide
initiatives are an effective way of addressing the bur-
geoning record sealing needs of its citizens and such
initiatives pay great dividends for the individual and
the community as a whole.

Further, while the General Assembly has liberalized
the law surrounding record sealing, there remain in-
dividuals who are both deserving and left behind -
for example those with decades old convictions for
offenses that remain categorically ineligible, such as
aggravated assault, burglary, and F1 or F2 drug pos-
session.. Under the current law, an individual con-
victed of aggravated assault 30 years ago and has
not any further criminal convictions, that individual
can still never seal their record and move beyond
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TERMINATION OF SEXUAL REGISTRANT STATUS

researching states which had pro-
grams to rehabilitate youthful of-
fenders and allowed relief after
proof of rehabilitation.

Challenges included: the age of
the minor, the age gap, the use
of the word “force,” and the po-
tential for Ohio to lose JAG fund
grants. She approached and ulti-
mately gained the support of State
Senator John Eklund (R-Geauga),
a well-respected legislator and gi-
ant in Ohio criminal justice reform.
After intensive investigation and
seeking input from a variety of in-
terested groups, Senator Eklund
sponsored a bill that would even-
tually be enacted as R.C. Sec-
tion2950.151, seeking to offer a
select population of sex offenders
the opportunity towards rehabili-
tation.

The next challenge: how do you
define rehabilitation? She spent
time with Senator Eklund and
came up with a procedure that
loosely followed the reclassifi-
cation/ declassification of juve-
niles under O.R.C. 2152.84 and
2152.85. She spent the next five
years making dozens, if not hun-
dreds, of calls and trips to Colum-
bus. She built a coalition, met
with legislators, attended hear-
ings, and testified in favor of Sen-
ate Bill 235 in 2018; and again, in
favor of Senate Bill 47 in 2019.

She talked about the effect of
“delayed adolescent brain devel-
opment,” argued “the consensual
nature of the offense,” and asked
the legislators to allow these
youthful offenders to achieve “re-
demption” and “become contrib-
uting members of society.” The
key phrase was: “these adoles-
cents made a mistake before they
were old enough to buy a beer,”
one which would require them to
register until their mid-forties.

Legislation Passed,
Time to File

Despite everything my client en-
dured, he managed to remain in
college, graduate with honors,

find a management position, and
a long-term girlfriend who loves
him and accepts he made a poor
choice when he was 18. He is gen-
uinely the poster child for why this
legislation needed to be passed.

Regardless of all those indicators
of rehabilitation, filing the petition
required massive effort. First, we
had the client assessed by a psy-
chologist who specializes in the
assessment of sex offenders, Dr.
David Roush, PhD, PSY, of Beaver-
creek. This assessment occurred
over multiple days and included
a wide multitude of tests that are
considered indicators of sexual
deviation in sexual offenders. | will
note that Dr. Roush’s assessment
and testimony were both con-
ducted with the height of profes-
sionalism and were crucial to our
successful outcome here.

Challenge: The prosecutor’s office
opposed our motion to deregister
my client. They wanted to reclas-
sify him from a Tier Il to Tier | of-
fender, meaning he must register
once a year as opposed to twice a
year. We understood that because
this was the very first petition un-
der the new legislation, the prose-
cutor’s office was going to be very
conservative. However, this wasn't
acceptable to us, not after the
amount of blood, sweat, and tears
that had gone into the legislation.
My client would have remained a
sex offender, that was not a win.
We pressed on, fought hard at the
hearing, put both my client and
the assessing psychologist on the
stand, and in the end were grant-
ed our termination of sexual regis-
trant status. The judge who heard
the petition has a deserved rep-
utation for fairness but could not
be mistaken as a defense-orient-
ed “pushover” by any means.

The Test Case:

The legislation passed in April
2021, and our petition was fi|oed
within weeks of the statute go-
ing into effect. After hours of tes-
timony and oral argument, the
Court took the matter under ad-

visement. Some weeks later the
Court issued a 14-page decision
granting the petition for deregis-
tration. Not only was it reportedly
the first petition ever filed under
this new law, it was also apparent-
ly the first one granted. As our cli-
ent’s mother stated: “I am happy
to say O.R.C. 2950.151, achieved
the miracle we were hoping for in
2016. My son was removed from
the sexual offense registry in June
of this year. As a result, a tremen-
dous burden has been lifted, both
for him and our family.” Pursuant
to 2953.36(A)(3), the client is fur-
ther now potentially eligible to file
for sealing of the USCM conviction
(as the Disseminating offense oc-
curred on a separate date, there
is case law indicating sealing the
USCM conviction might thus not
be prohibited by R.C. 2953.61).

Statutory Eligibility

R.C. 2950.151 does not open the
floodgates for every sex offender.
First, it only applies to those con-
victed of Unlawful Sexual Conduct
with a Minor. Even then, there is
very strict criteria that a sexual
registrant must meet to be eligi-
ble.

* The person was under the age
of 21 at the time of the charge,

* The court found the person
to be at low risk of reoffending
based on a pre-sentence investi-
gation report,

* The sentencing court imposed
one or more community control
sanctions instead of a prison term
and the person completed all
conditions imposed,

* The person has not been con-
victed of another offense of unlaw-
ful sexual conduct with a minor, or
other sex offense, or offense with
a child as a victim,

* The minor with whom the per-
son engaged in sexual conduct
was 14 years old or older at the
time of the charge and consented
to the sexual conduct, and there
was no coercion, force, or threat
involved, and

* The person was not in a position
of authority over the minor.
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WHAT BUSINESS ARE YOU IN?

If you are an owner, principle, or partner in a pri-
vate law firm, you probably answered this question
wrong. Maybe you said you are in the business of
law. Maybe you specified that you are in the busi-
ness of criminal or OVI defense. Maybe you immedi-
ately thought about your “elevator speech.”

The reality is that if you want your firm to survive, you
are in the business of sales. At the end of the day, if
you don't sign clients, you don't keep the lights on.
It doesn’t matter how skilled you are at trial,

it doesn’t matter how eloquently you write,

and it doesn’t matter whether you have one,

or one hundred, lawyers in your office. The

first thing you have to do in every case, for

every client, is sell.

THE SALES CALL -
Don’t be the hero, be the guide!

Who doesn’t want to be a hero? Especially in
a profession like criminal defense where we
defend those who can’t defend themselves.
We do this job because we do care, because
we want to fight for those being flattened by
the uncaring government colossus. There is
a time for that, but that time is not in the
sales call.

You are not Luke Skywalker — you are Obi
Wan. You are not King Arthur - you are Mer-
lin. You are not Aragorn, Frodo, or Sam (who
we all know is the real hero of that story) —
you are Gandalf. In Joseph Campbell’s he-
roic monomyth, you are not the hero called
to adventure — you are the “supernatural
guide.”

Your clients are the heroes of their own sto-
ry. Your job during the sales conversation is
not to be the knight in shining armor saving
the day, but to dress your clients in their own
shining armor.

There are a multitude of sales methods and
sales methodologies — Sandler, Miller-Hei-
man, SPIN... the list goes on. Most of them

tend to break the sales conversation into discrete
steps, but there are commonalities. Build a rapport
with the client. Determine their problem — some-
times called their “pain.” Focus on that problem,
really walk them through all the implications of not
solving the problem. Then show them the benefits
of working with you to solve that problem.
Remember that this is all about the client. Keep in
mind these two acronyms:

WAIT: “Why Am | Talking?”
WAIST: “Why Am | Still Talking?”
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A SAMPLE SALE SCRIPT

Below is a rough outline of our own initial sales call.
This is not a script to follow word for word, but a
loose framework of the elements that | try to touch
on in a sales conversation.

1) Immediately demonstrate both empathy and au-
thority.

Client: “Hi, my name is John Doe. Something terri-
ble has just happened to me and I've been charged
with "

Intake: “I'm sorry to hear that. How are you holding
up?ll

Or

“Nice to meet you, I'm sorry it's in these circum-
stances.”

Intake: “I'm really glad you called, Matt has handled
hundreds of this kind of case, you guys are going to
want to talk.

2) Gently control the framework by presenting an
agenda:

Intake: “I actually have some time | can talk about
your case right now if you'd like”

Client: “Sure, that sounds good.”

Intake: “Great! We've had tons of these conversa-
tions and we’ve found a framework that is efficient
for both of us, is it ok if | run through that real quick?”

“First off, whether you hire us or not, everything we
talk about is going to be confidential so you can be
as open as you feel comfortable.”

“In just a moment, we're going to get to know a
little bit about you and who you are and what your
biggest concerns are so we have some idea of what
we want to shoot for.”

“Then, I'm going to give you a chance to tell me
what happened. And, I’'m probably going to have a
few follow-up questions.”

“Then, after | have my arms around your case, I'm
going to share with you the way We approach cases,
sort of the overall 3-step plan.”

“And finally, if all that sounds good and we think
we’re a good fit for each other then we’ll talk about
fees and how to move forward.”

“And if we aren’t a good fit, that’s fine too, and we
can part as friends.”

“Does that all sound good?”
3) Build rapport.

Intake: “Ok, so tell me a little about yourself. Where
do you live?...”

This is where | typically gather contact information
and put together a personal background of the cli-
ent. Look for commonality and ways that you can
build a personal connection. If the client has three
little kids and you have three little kids, share! And
most importantly, care!

4) Get the case overview.

Intake: “Ok, great.
that Friday night.”

So... tell me what happened

This is where you dig into the case. Demonstrate
empathy as much as you can. Ask them what their
biggest concerns are, and mirror those back to them:

Intake: “So I'm hearing that your are concerned
about..."” (going to jail, losing my license, etc.)

5) Avoid the “sausage factory.”

When you are hungry at a picnic, you have a prob-
lem that you want to solve. The best available solu-
tion might be to eat a hot dog. You want a solution
to your problem, you don’t necessarily want to know
everything that goes into the grinder to create the
hot dog solution. Lawyers have a tendency to go
into great detail about statutes and law and case
preparation techniques. Most clients don't care.
They don't want to hear about the “sausage factory”
that manufactures the solution. They have a problem
or concern —which ideally you identified in the previ-
ous step - and they just want a solution.

Intake: “So | mentioned to you the overall ‘3-step
plan’ | use when | approach cases.”

“The first thing is to get to know you. We need to
know who you are, what your fears are, what your
goals are, so we can start to craft a strategy for your
case.”

“Next, | spend some time tearing apart your case to
see what issues | can find and use that to negotiate
the best offer | can get from the prosecutor or to
prepare the best defense at trial.”

“Finally, | can present to you an analysis of the
strengths and weaknesses in your case and give you
a recommendation on how to proceed.”
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When submitting an electronic case filing to the
Cuyahoga County Common Pleas e-filing portal, the
system makes you check a box to verify the docu-
ment complies with Rule 45's provisions governing
the filing of documents containing personally-identi-
fying information.

This checkbox routinely forces me to reconsider the
material within, or attached to, our court filings - was
the client’s SSN redacted from that Institutional Sum-
mary Report? Did | accidentally use the full name
of that alleged minor victim? Are there un-redacted
medical records still attached to that expert report?

If the e-filing portal did not regularly compel me to
consider this, | am sure there are times | would forget
— inadvertent disclosure is oftentimes simple human
error. But it is possible this simple human error could
equate to an ethical violation and/or a violation of
court orders that require Ohio attorneys to exercise
special care when filing documents with sensitive in-
formation relative to clients and/or third parties.

Considerthe harm. In certain circumstances, the harm
caused by inadvertent disclosure could be significant
- especially within the area of criminal defense given
the involvement of alleged victims, the sensitive facts
underlying sexual offenses, the frequent relevance of
medical records, etc.

But the risk is inherent to every other practice area as
well - for instance, commercial litigation commonly
involves sensitive information about company oper-

ations, often of a sensitive financial nature. Probate
litigation often involves allegations of mental incom-
petence and/or the inability to handle one’s personal
assets - implicating financial, medical, personal infor-
mation, etc.

In sum, the importance of this consideration cannot
be overstated to any particular type of attorney li-
censed to practice in Ohio - the rules implicated by
the disclosure of personallyidentifying information
could potentially be violated (albeit inadvertently, in
most cases) by any of us.

Rule 45(D) of the Rules of Superintendence for Ohio
Courts requires the party filing any document to
“omit personal identifiers from the document” by
filing a separate, specified (and sealed) form detail-
ing the nature of the information omitted. Sup. Rule
45(D)(3) makes clear that the responsibility for omit-
ting personal identifiers rests with the “filing party”
- the attorney who signs off.

Sup. Rule 44(H) defines “personal identifiers” as: “so-
cial security numbers, except for the last four digits;
financial account numbers, including but not limited
to debit card, charge card, and credit card numbers;
employer and employee identification numbers; and
a juvenile’s name in an abuse, neglect, or dependen-
cy case, except for the juvenile’s initials or a generic
abbreviation such as “CV" for “child victim.”

Many courts codify Rule 45(D) in their Local Rules
of Court and/or administrative orders. All divisions
of the Cuyahoga County Court of Common Pleas -
criminal, civil, domestic relations, probate, and juve-
nile - have adopted Rule 45(D) as either a Local Rule
of Court or a standing Administrative Order.

A violation of a court order can lead to an action for
contempt - and a contempt finding, under

certain circumstances, can be sustained despite the
issue of intent. In any event, a finding of

contempt can carry serious direct and collateral con-
sequences - both personally and

professionally.

Depending on the circumstances, an inadvertent
disclosure could be found to violate the Ohio Rules
of Professional Conduct on a broader scale than Rule
45, as the "type” of harmful disclosure is not limited
by definition - and if proven against you, the viola-
tion could result in possible sanctions.









