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COnTenTS

• To defend the rights secured by law of persons 
• accused of the commission of a criminal offense;

• To educate and promote research in the field of 
• criminal defense law and the related areas;

• To instruct and train attorneys through lectures, 
• seminars and publications for the purpose of •
 •developing and improving their capabilities; to
• promote the advancement of knowledge of the 
• law as it relates to the protection of the rights of  
• persons accused of criminal conduct;
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• To foster, maintain and encourage the integrity,
• independence and expertise of criminal defense 
• lawyers through the presentation of accredited •  
• continuing legal education programs;

• To educate the public as to the role of 
• the criminal defense lawyer in the justice system, 
• as it relates to the protection of the bill of rights 
• and individual liberties;

• To provide periodic meetings for the exchange • 
• of information and research regarding the •
• administration of criminal justice.

LISTSERV - The OACDL listserv is our most 
popular member benefit. This on-line forum joins 
over 500 members from around the state. If you have 
a question, post it on the listserv and usually within 
minutes you have responses from some of the most 
experienced legal minds in Ohio.

AMICUS BRIEF - OACDL members provide amicus 
support for criminal cases.

CLE SEMINARS - The most up-to-date topics 
presented by nationally-recognized experts are 
available at incredible savings to OACDL members 
- including the annual Death Penalty and Superstar 
Seminars.

STRIKE FORCE - With OACDL, you never stand 
alone. OACDL members are here to aid.

LOBBYING - The OACDL actively lobbies state 
government by providing testimony on pending bills 
and working with other organizations with similar 
interests.

LEGISLATION - The OACDL monitors pending 
legislation and government activities that affect the 
criminal defense profession.

MENTOR AND RESEARCH PROGRAMS - 
OACDL offers a mentor program for new attorneys 
and resource telephone access for the assistance of 
all members.

NETWORKING - Networking functions allow current 
OACDL members and prospective members to 
interact. These functions are not only entertaining, 
but very valuable for old and new members alike.

MISSIOn STATeMenT

BeneFITS OF THe OACDL
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LeTTeR 
FROM THe
PRESIDENT 

SHAWN DOMINY
President, OACDL 

Human beings need three basic 
things in order to be content: they 
need to feel competent at what 
they do; they need to feel authentic 
in their lives; and they need to feel 
connected to others. These values 
are considered “intrinsic” to human 
happiness and far outweigh “ex-
trinsic” values such as beauty, mon-
ey and status. - Sebastian Junger, 
Tribe: On Homecoming and Be-
longing

I recently read a trio of books which 
discuss tribes.  In Tribe: On Home-
coming and Belonging, Sebastian 
Younger compares modern society 
to tribal societies and evaluates the 
impact of modern culture on our 
collective well-being.  In Talking 
to Strangers, Malcom Gladwell 
explains how and why we misun-
derstand strangers (those who are 
outside our tribe).  It includes a 
provocative analysis of judges mak-
ing bail decisions.  In Moral Tribes, 
Joshua Greene explores how we 
make moral decisions and the ef-
fects resulting from whether we view 
a person as inside our tribe or out-
side our tribe.  I highly recommend 
all three books, as their insights can 
advance our understanding of ju-
ries, judges, opposing counsel, and 
ourselves.

The OACDL is a tribe.  We work 
cooperatively to improve our ef-
fectiveness as criminal defense at-
torneys.  Working together with a 
common goal helps us feel compe-

LETTER FROM THE PRESIDENT

tent at what we do, feel authentic, 
and feel connected to others.  Do-
ing so also encourages the integrity 
of our legal system and ultimately 
benefits everyone in our larger tribe 
who is protected by that system.  
Our mission is “to instruct and train 
attorneys through lectures, sem-
inars and publications for the pur-
pose of developing and improving 
their capabilities”.  We carry out 
that mission together:  attorneys 
helping attorneys.

One benefit of belonging to a tribe 
is learning from the experience of 
others.  There is no need to re-in-
vent the wheel or a motion to sup-
press evidence from a traffic stop.  
We regularly learn from each oth-
er informally, we periodically learn 
from each other at CLE seminars, 
and we also learn from each oth-
er in publications like this edition 
of the Vindicator.  This edition has 
some instructive articles on relevant 
topics, including developments 
from the Ohio Supreme Court’s bail 
reform task force and the delicate 
intersection of criminal law and im-
migration law.  

Since the last edition of the Vindica-
tor, there have been at least three 
visible developments in our tribe.  
First, we formed an ad-hoc com-
mittee on appointed counsel pay 
which is now providing members 
with resources to seek increased 
pay rates from their county commis-
sioners.  If you would like to cham-
pion increased rates in your coun-
ty, feel free to email me directly 
(shawn@dominylaw.com).  Second, 
the new website is now populated 
with useful content, including week-
ly legislative reports, weekly analy-

ses of recent appellate cases, and 
weekly summaries of criminal justice 
news.  Third, we have investigat-
ed live-streaming and on-demand 
methods of providing CLE courses, 
and we hope to have those options 
available in the second half of 2020.  

In addition to the visible develop-
ments in our tribe, there have been 
some less visible developments.  
Much of the work of our organiza-
tion is done in committees, and the 
committees are comprised of volun-
teer attorneys distributed through-
out the state rather than a central-
ized paid staff.  That arrangement, 
over time, creates challenges in 
uniformity of operation processes.  
We have worked to increase the or-
ganization, standardization, and ef-
ficiency of the committees.  Those 
efforts will improve committee per-
formance and encourage organiza-
tional continuity.

The continuity of our organization is 
important.  The work of criminal de-
fense lawyers is difficult and not ex-
pected to get easier, so it is crucial 
for practitioners to be part a tribe 
of like-minded colleagues work-
ing cooperatively toward the same 
goals.  Therefore, it is critical to the 
defense bar to maintain the vitality 
of the OACDL.  

The future vitality of our organiza-
tion is promising.  My successor, 
Meredith O’Brien, is prepared, 
qualified, and excited to lead the 
organization.  With her talent, char-
acter, and enthusiasm, our tribe will 
thrive.

Shawn R. Dominy 
President, OACDL
Dominy Law Firm, LLC
1900 Polaris Parkway, 
Suite 450-037
Columbus, Ohio 43240
Phone: (614) 717-1177
Email: shawn@dominylaw.com 
https://www.dominylaw.com/
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LeTTeR 
FROM THe
PRESIDENT- 
ELECT

MEREDITH 
O’BRIEN
President-Elect, OACDL 

“A nation’s greatness is measured by how it treats 
its weakest members.”  – Mahatma Ghandi. 

    The message I take from health officials as I draft 
motions to continue “non-essential” hearings from 
home every day is really a warning: this is just the 
beginning of COVID-19 in Ohio; if we do not act 
promptly and correctly, we can expect the unimag-
inable; and, the health and safety of our society is 
in our extremely sanitized hands if we just practice 
social distancing. 
    However, if that’s true (and I believe it is), I can’t 
imagine it’s so easy to protect yourself by socially 
distancing when you are incarcerated. And to that 
degree, social distancing is a privilege.
    I have the liberty to keep myself and my loved 
ones safe. I don’t have to interact with large groups 
of people, in fact, I don’t even have to leave the 
house if I don’t want to, thanks to DoorDash. But, 
I’m not currently charged with a crime under pre-tri-
al release conditions, or, on probation with compli-
ance orders. COVID-19 came on us fast, but we 
can adjust the reigns appropriately as the epidemic 
requires a calibration check on the scale used to 
weigh public safety interests against the interests of 
individuals charged with criminal offenses. 
    I respectfully move all of us to creatively test 
the current convention of pre-trial incarceration and 
community-based bond conditions. The proposed 
challenge is based,  if nothing else, on grounds of 
common sense, mercy, and humanity. The wake of 
COVID-19 creates a large class of individuals who 
are wholly unable to protect themselves by virtue of 
the loss or limits on personal liberty. Criminal Rule 
46, ORC 2929.11, and ORC 2929.21 have started 
a support group to deal with their respective con-
cerns, anxiety, and fears. They told me. 
    Currently, there are approximately 18,000 indi-
viduals working in Ohio’s correctional institutions, 
including staff, correctional officers, and parole offi-
cers in addition to the approximate 50,000 individu-

als currently serving sentences of incarceration. In 
2019, DRC reported approximately 9,000 incarcer-
ated persons in prison with chronic cardiac condi-
tions, approximately 2,700 with asthma, and about 
1,000 with COPD. An estimated additional 19,000 
individuals are currently incarcerated in local jails. 
I could not find statistical data relative to medical 
issues for individuals incarcerated in local jails. 
    As of March 26th, 2020, DRC suspended inmate 
visitation; suspended volunteer opportunities; lim-
ited facility access to mission critical contractors; 
implemented health screenings for staff, contrac-
tors, and attorneys; limited inmate workers to state 
grounds; limited inmate transfers to reception, 
medical, and security; and, limited in-service train-
ings. Judicial leaders in Cuyahoga County in Ham-
ilton County conducted special hearings and issued 
orders releasing individuals charged with low-level, 
non-violent crimes from local jails.

We can do more.  

    The Ohio Association of Criminal Defense Law-
yers has called on Ohio government officials to 
meet this extraordinary time with extraordinary 
measures.  Individuals charged with misdemean-
or offenses as well as children, and those charged 
with non-violent felonies should be released from 
pre-trial incarceration and/or not subject to confine-
ment upon the issuance of a complaint or indict-
ment. Pre-trial incarceration such as this creates 
risk for too many individuals. This is not a time to 
rely on convention; it is a time for compassion; for 
sensibility; and, for structured altruism. No proce-
dural precedent should trump basic humanity right 
now – particularly within a society where human 
rights reign supreme by declaration. 
    The issuance of arrest warrants for individuals 
who fail to appear at court during the COVID-19 
state of emergency is contrary to principles of 
fundamental fairness and basic societal dignity. 
The sustained incarceration of medically fragile 

individuals, children, and those charged with mis-
demeanors and non-violent offenses, is devoid of 
basic decency and contrary to common sense. The 
unceasing imposition of jail and prison sanctions 
on individuals, without a finding by clear and con-
vincing evidence that community control sanctions 
would create a substantial risk of harm to the pub-
lic, is an impediment to our united effort to promote 
health and wellness, and, is contrary to the health 
and safety of all Ohioans.  
    OACDL encourages Ohio judicial leaders to offer 
extensions on court-ordered classes and/or treat-
ment deadlines so individuals on community con-
trol do not have to risk their health, or the health of 
others, out of fear of the loss of liberty. We encour-
age telephonic probation and pre-trial services, to 
limit unnecessary COVID-19 exposure. We encour-
age courts to postpone probation violation hearings 
when probable cause for the violation is not based 
on a new criminal charge, so the health and safe-
ty interests of other incarcerated individuals is not 
outweighed by a desire, however reasonable, to 
reduce a docket. OACDL encourages the issuance 
of summons over arrest so individuals, merely ac-
cused of a crime, enjoy the privilege of protecting 
themselves and their loved ones.  
    Health officials around the world warn: if we do 
not adjust to the extraordinary contagious reality 
of COVID-19, we should expect to see its wrath. 
A wrath of mass sickness; of collateral pain; and, 
apparently of astonishing death. As a society, we 
cannot be satisfied when our conventional and 
convenient construct fails to protect individuals who 
cannot protect themselves. With all due respect 
to the already tremendous burden courts have in 
weighing societal interests against the rights of the 
accused, the COVID-19 epidemic, by all accounts, 
has earned its name in relevant analysis. 
    COVID-19 demands a creative and fast devel-
opment to bond factor analysis and principles of 
sentencing. Which side of history do you want to be 
on? During a time of global crisis and state emer-
gency, I choose the side where everyone is treated 
as if actually human and therefore deserving of 
health, safety, fairness, and humanity – in both right 
and in privilege.    

Special thanks to Shawn Dominy and Kimberly 
Kendall Corral
  

Meredith A. O’Brien, Esq.
President-Elect, OACDL
Bailey Legal Group
220 West Market Street
Sandusky, Ohio 44870
Phone: (419) 625-6740
Email: Meredith@Bailey.pro 
www.Bailey.pro 
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Michael J. Streng
Immediate Past President
Bridges, Jillisky, Streng
Weller & Gullifer, LLC
302 S. Main St.
Marysville, OH  43040
michaelstreng@cfbjs.com
(937) 644-9125

Shawn Dominy
President
Dominy Law Firm
1900 Polaris Parkway
Suite 450
Columbus, OH  43240
shawn@dominylaw.com
(614) 717-1177

Meredith O’Brien
President-Elect
President-Elect
Bailey Legal Group
220 W. Market St.
Sandusky, OH  44871
Meredith@bailey.pro
(419) 625-6740

eXeCUTIVe COMMITTee
Gerald G. Simmons
Secretary
536 S. High Street
Columbus, OH  43215

Joseph Humpolick
Treasurer
Retired Assistant Public 
Defender, Euclid, OH
jhumpolick@gmail.com  
(440) 361-1686

Blaise Katter 
Public Policy Director
Law office of 
D. Timothy Huey
3240 W. Henderson Road
Columbus, OH  43220
blaisekatterlaw@gmail.com
(614) 487.8667

Amicus Committee
Russ Bensing (Cleveland)
(216) 241-6650

CLE Committee
T. Douglas Clifford
( Norwalk)
(419) 677-6347
and
Brad Wolfe (Cleveland)
(216) 928-7700

Ethics Committee
Jay Milano (Rocky River)
(330) 444-3036

Technology Committee
Ken Bailey (Sandusky)
(419) 625-6740
and
Brian Jones (Delaware)
(740) 363-3900

COMMITTee CHAIRS
Membership Committee
Zach Mayo (Columbus)
(614) 525-8519

Publications
Wes Buchanan (Akron)
(330) 249-1778

Strike Force Committee
Dan Sabol (Columbus)
(614) 300-5088
and
Joe Patituce (N. Olmsted)
(440) 471-7784

Steven R. Adams
(Cincinnati)
513.929.9333

K. Ronald Bailey
(Sandusky)
419.625.6740

Kenneth R. Bailey
(Sandusky)
419.625.6740

Matthew C. Bangerter
(Mentor)
440.241.4237

E. Charles Bates
(Defiance)
419.782.9500

Stuart A. Benis
(Powell)
614.463.1551

Edmond F. Bowers
(Medina)
330.725.3456

Jack W. Bradley
(Lorain)
440.244.1811

Wesley Buchanan
(Akron)
330.249.1778

Herman A. Carson
(Athens)

Anthony R. Cicero
(Dayton)
937.424.5390

T. Douglas Clifford
(Norwalk)
419.677.6347

Shawn R. Dominy
(Columbus)
614.717.1177

Ian Friedman
(Cleveland)
216.928.7700

Jeffrey M. Gamso
(Cleveland)
216.443.7583

James D. Gilbert
(Dublin)
614.766.5423

Dennis E. Gump
(Dayton)
937.854.4900

Joseph Hada
(Willoughby Hills)
440.413.6949

R. Daniel Hannon
(Columbus)

Michael C. Hennenberg
(Mayfield Heights)
440.544.2000

D. Timothy Huey
(Columbus)
614.487.8667

Joseph A. Humpolick
(Euclid)
440.361.1686

Brian G. Jones
(Delaware)
740.363.3900

Blaise Katter
(Columbus)
614.487.8667

Elizabeth Kelley
(Spokane, WA)
509.991.7058

William F. Kluge
(Lima)
419.225.5706

Dennis A. Lieberman
(Dayton)
937.223.5200

Jefferson E. Liston
(Columbus)
614.407.9630

Sean H. Maxfield
(Columbus)
614.445.8287

Zach Mayo
(Columbus)
614.537.9504

Jay Milano
(Rocky River)
440.356.2828

Craig Newburger
(South Lebanon)
513.850.1778

Meredith O’Brien
(Sandusky)
419.625.6740

Elizabeth E. Osorio
(Delaware)
740.363.3900

Joseph C. Patituce
(North Olmstead)
440.471.7784

John D. Poley
(Dayton)
973.223.9790

John Pyle
(Mt. Vernon)

Harry R. Reinhart
(Columbus)
614.228.7771

J. Anthony Rich
(Lorain)
440.245.2274

John H. Rion
(Dayton)
937.223.9133

Jon Paul Rion
(Dayton)
937.223.9133

Charles H. Rittgers
(Lebanon)
513.932.2115

Charles M. Rittgers
(Lebanon)
513.932.2115

Daniel J. Sabol
(Columbus) 
614.300.5088

Jon J. Saia
(Columbus)
614.444.3036

Brock A. Schoenlein
(Dayton)
937.976.0829

E. Scott Shaw
(Columbus)
614.221.6327

Gerald G. Simmons
(Columbus)
614.365.7444

Jeffrey D. Slyman
(Vandalia)
937.454.5544

Brian J. Smith
(Rocky River)
800.641.1970

David C. Stebbins
(Columbus)
614.469.2999

Andrew H. Stevenson
(Lancaster)
740.653.0961

Michael J. Streng
(Marysville)
937.644.9125

Samuel B. Weiner
(Columbus)
614.443.6581

Brad S. Wolfe
(Cleveland)
216.928.7700

BOARD OF DIReCTORS

EXECUTIVE COMMITTEE • BOARD OF DIRECTORS • COMMITTEE CHAIRS
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WeLCOMe neW (AnD ReTURnIng)  MeMBeRS

PAST PReSIDenTS OF THe OACDL

1986-88  Jay Milano, Rocky River

1988-89  John H. Rion, Dayton

1889-90  Thomas Miller (deceased), Cincinnati

1990-91  Max Kravitz (deceased), Columbus

1991-92  James Kura (deceased), Columbus

1992-93  William F. Kluge, Lima

1993-94  Mark R. DeVan, Cleveland

1994-95  Samuel B. Weiner, Columbus

1995-96  K. Ronald Bailey, Sandusky

1996-97  Paris K. Ellis, Middletown

1997-98  Harry R. Reinhart, Columbus

1998-99  Cathy Cook, Cincinnati

1999-00  Mary Ann Torian, Columbus

2000-01  Herman A. Carson, Athens

2001-02  Jefferson E. Liston, Columbus

2002 -03  Clayton G. Napier (deceased), Hamilton

2003-04  Charles H. Rittgers, Lebanon

2004-05  Paul Skendelas, Columbus

2005-06  R. Daniel Hannon, Batavia

2006-07  Barry W. Wilford, Columbus

2007-08  Donald Schumacher (deceased), Columbus

2008-09  Ian N. Friedman, Cleveland

2009-10  Andrew H. Stevenson, Lancaster

2010-11  David Stebbins, Columbus

2011-12  D. Timothy Huey, Columbus

2012-13  Jon Paul Rion, Dayton

2013-14  J. Anthony Rich, Lorain

2014-15  Jeffrey M. Gamso, Cleveland

2015-16  S. Michael Lear, Cleveland

2016-17  Jon J. Saia, Columbus

2017-18  Kenneth R. Bailey, Sandusky

2018-19  Michael J. Streng, Marysville

WELCOME NEW MEMBERS • PAST PRESIDENTS OF THE OACDL DIRECTOR’S DIALOGUE • 2020 SEMINAR SCHEDULE

Sarah D. Arnold   Columbus

Anthony J. Baker  Georgetown

Todd W. Barstow   Columbus

John R. Bernans   Oxford

Jeffery Blosser   Columbus

Aaron J. Brockler   Cleveland

Michael Brown   Mansfield

Tyresha Brown-O’Neal  Cleveland

Traci M. Carr   Lebanon

Bruce M. Clark   St. Clairsville

Kimberly Corral   Strongsville

Carlos Crawford   Delaware

Ramona E. Daniels   Springdale

Daniel R. Davies   Olmsted Falls

Sallynda R. Dennison  Columbus

Robert A. Dixon   Cleveland

Jon S. Doyle   Marion

Barry Gilmore   Dayton

Nicholas Graman   Cincinnati

Jim Hardin   Mason

Ajmeri Hoque   Columbus

John B. Juhasz   Youngstown

Rasheeda Z. Khan   Dublin

Yu M. Kim-Reynolds   Medina

Jesse E. Knowlden   Cincinnati

Michael Ledenko   Columbus

Sarah Marshall   Bexley

Tyler J. McCoy   Columbus

Hugh D. McDaniel  Akron

Sean McNulty   Toledo

V. Gayle Miller   Dayton

Jennifer S Mullins   Cincinnati

Sheryl Munson   Columbus

Eric R. Nordman   Westerville

Karen Oakley   Batavia

James D. Owen   Columbus

Brittany Pellerin   Ashtabula

Jason R. Phillabaum   Cincinnati

Geoffrey W. Pittman   Cincinnati

Rebecca R. Pokorski   Milford Center

Barshaunda Robinson  Columbus

Marcus A. Ross   Columbus

Reid T. Rothenbuhler  Bowling Green

Mr. David T. Rouzzo   Warren

Mitchell Rozaieski   Medina

Jacob Seidl   Dayton

Marcie Sherman   Dayton

W. Alex Smith   Bowling Green

Geoffrey A. spall   Delaware

Joel M. Spitzer   Powell

Max Sutton   Newark

Mary Jo Tipping   Cleveland

Arica Underwood   Cincinnati

John M. Vervoort   Vandalia

Evan N. Wagner   Columbus

Kennedy P. Womack   Cincinnati

Christopher Woodworth  Strongsville
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DIReCTOR’S
DIALOgUe 

SUSAN CARR
EXECUTIVE DIRECTOR, OACDL

Welcome to 2020!
The OACDL is on high energy.  The 
Supreme Court has asked us to par-
ticipate in a number of different task 
forces.  Immediate Past President 
Mike Streng and President Shawn 
Dominy have contributed quite a bit 
in the name of OACDL.  Thank you 
both!

Elizabeth Osorio is the OACDL rep-
resentative to OJAAC.  OJAAC is the 
Ohio Justice Alliance for Community 
Corrections, of which the OACDL is 
a trustee organization.  Elizabeth is 
a member of the OJACC Newsletter 
Committee.  They would welcome ar-
ticles that are broad in scope in the 
area of criminal law for the quarterly 
newsletter.  Please send articles to 
Elizabeth.

Puerto Rico – if you missed this trip – 
you missed a GREAT time.  We had a 
small, but very fun group.  The weath-
er was perfect, the beach was gor-
geous, the food was fabulous, and 
oh, the CLE was good too!  Thanks to 
President Shawn Dominy for suggest-
ing our Sunshine Seminar be held on 
this beautiful island.  Be sure to check 
out the pictures!

CLE  Doug Clifford, Brad Wolfe, and 
Brock Shoenlein have worked hard 
to bring you the best, most up-to-
date information in criminal law at 
our seminars.  Evaluation forms show 
their hard work has paid off.  Many of 
you have requested speakers or top-
ics – and for that, we thank you.  

We are getting some great feedback 
on the Vindicator.  A big THANKS to 
those of you who filled out the survey.  
It was very enlightening!  The Publi-
cations Committee received some re-
ally good suggestions.  You all have 
some great ideas!  Watch for your 
suggestions in the near future. 

Have you had a chance to check out 
the new website?  Brian Jones and 
Ken Bailey did some major changes 
to bring us into 2020.   On the web-
site, under the Resources – check out 
the Brief Bank/Motions Bank.  We are 
always taking new briefs/motions to 
add!  Send us your best and we will 
share.  Charts and Outlines – having 
trouble finding Judge Weiler’s OVI 
Chart?  It’s on there!  We also have 
a store with some really cool shirts.  
The weekly legislative reports from 
Maggie Ostrowski, and electron-
ic versions of the Vindicator.  Along 
with all of this, you can also register 
for seminars and change your profile 
(add your picture!)

If you are on social media, follow 
OACDL!  Brian Jones is a master at 
putting out information on Facebook, 

Twitter and Instagram.  Feel free to 
like and share what we post.
Thank you for renewing your mem-
bership for 2020.  With a motto of 
“Strength in Numbers”, we are get-
ting stronger every year!  If you know 
of anyone who should be a member, 
contact me and I will get them infor-
mation.  The membership committee 
has been having mixers with the law 
school students over the past few 
years.  If you are active with a law 
school in your area, and are willing 
to help us set up a mixer, please let 
me know.  It is a nice, low-key social 
event.  We usually have it at a local 
restaurant, have a few snacks and 
drinks.  We have some OACDL liter-
ature and magazines around for the 
students to take, but no pressure 
sales.  All of the students are invited, 
but it’s usually the 3L’s that attend.  It’s 
always great conversation and fun! 

I also want to give a huge thank you 
to all the members on our listserv.  
The support you show each other on 
there is very touching. 

As always, if there is anything I can do 
for you, please give me a call.

Susan

Susan Carr 
Executive Director, OACDL
713 South Front Street
Columbus, Ohio  43206
Phone: (740) 654-3568
Email: susan@oacdl.org 

WELCOME NEW MEMBERS • PAST PRESIDENTS OF THE OACDL DIRECTOR’S DIALOGUE • 2020 SEMINAR SCHEDULE

June 7, 2020
DUI Seminar
Holiday Inn, Independence

July TBA, 2020
New Lawyer Training
ODOT Auditorium, Columbus

2020 SeMInAR SCHeDULe

September 18, 2020
Tools for the Criminal Defense 
Toolbox
University of Toledo Law School, in 
coordination with the Maumee Valley 
Criminal Defense Lawyers Association

October 8, 2020
Annual Membership Meeting and 
Superstar Party
Holiday Inn, Independence

October 9, 2020
Annual Superstar Seminar
Holiday Inn, Independence

November 18-20, 2020
Annual Death Penalty Seminar
Nationwide Conference Center, 
Columbus

December TBA, 2020
Hot Topics in Criminal Law, with 
Professional Conduct Hours (also 
good for New Lawyer Training) Columbus











12 A KIND WARRIOR - Experience at the Trial Lawyers College A KIND WARRIOR - Experience at the Trial Lawyers College

had prepared with her behavior, 
her written statements, and back-
ground information about the 
case. I sliced and diced her with 
her prior inconsistent statements. 
I did everything but get her to ad-
mit she lied outright. When it was 
over, I turned triumphantly to the 
jury and instructor, grinning like 
a sloth in a tree. However, over 
the next fifteen minutes I learned 
another point of view. I came off 
excessively aggressive, my jury 
didn’t like me, and even worse that 
I made her look like even more 
the victim. Even worse, I learned 
that her story seemed believable; 
even though the jurors knew she 
was lying about each point I had 
impeached her on. They sympa-
thized with her even though they 
fully believed my allegations of 
fabrication and bias.

My instructor for this session, Bill, 
who was a retired marine. Bill did 
not tolerate fooling around and 
had no time for attorney-students 
who didn’t want to work the sys-
tem.1 Bill took me aside and gave 
the class a break. As I stood there, 
staring at the floor, I don’t know 
what I expected. No one had be-
rated me at the ranch. Criticism 
had always been given construc-
tively, with a clear example, and 
with reason to support the pro-
posed modification.

I know my jury was genuine. No 
one was giving me a hard time 
to cut me down, ostracize me, or 
push a hidden agenda, so I knew 
the criticism from the jury need-
ed to be accepted and changes 
made. With a hand on my shoul-
der, Bill, the most stoic person I’d 
seen at the ranch for certain and 
possibly the most stoic man I’ve 
never met, willed me to meet his 
gaze. He reached into my soul 
and brought out pain and fear 

that I hadn’t known for decades. 
Bill knew I had been attacked and 
victimized by a woman similar to 
her. Bill knew I relished the oppor-
tunity to exact justice from her for 
the pain I’d endured so long ago. 
Bill knew all this without me ever 
saying a word.

We worked through my pain and 
previous experience. That’s the 
real foundation and gift of Trial 
Lawyers College; because “It All 
Begins With You” isn’t a slogan, 
it’s the life of a TLC trained lawyer. 
When I came out the other side of 
that adventure, I had a perspec-
tive on the witness I never would 
have known without “doing the 
work.” 

“Do the work” is the slogan, the 
mantra if you will, at the ranch. 
“The Work,’’ isn’t reading tran-
scripts and witness statements. It’s 
not going to the scene and writing 
motions. “The Work,” is: taking 
each witness; each moment; each 
story of your case; and, accepting 
it. Working it in by accepting your 
personal biases, fears, and issues 
with it, and coming to understand 
the universal human emotions 
that lay under the surface of each 
piece of the puzzle that is the trial.

After the break, I crossed her in 
that classroom again. This time, I 
was kind; empathetic; and, I told 
her I understood why she felt my 
client betrayed her in the end of 
their relationship. I told her I un-
derstood how embarrassed she 
felt when, like The Prodigal Son, 
she slunk back to her parents 
when their relationship ended for 
shelter and support. I told her I 
understood the guilt and shame 
she felt in that moment. How I 
understood why she’d accuse 
Wes of something he didn’t do; 
because the reality, that she went 

back to him after all the pain he 
had caused her, was too much for 
her to bear.

At trial, she had already been told 
by the prosecutor that I was tena-
cious. In her preparation, she had 
been told I’d attack her on her in-
consistencies; I’d shred her on her 
biases; I’d grandstand; and, revel 
in her ruination. 

That day, I rose to meet her in 
the courtroom, she glared at me. 
She was ready for battle. She was 
ready to beat me. I started asking 
about the pain Wes had caused 
her; the confused look she gave 
me was second only to the con-
fused looks she shot at the prose-
cutor’s table. When I empathized 
with her about having overbear-
ing parents; she agreed with me. 
She went on to admit her parents 
were difficult, that they had al-
ways been difficult, and, her par-
ents had always hated Wes for 
a myriad of reasons. Finally, she 
admitted when she got caught 
spending time with Wes after their 
separation, she felt guilty. 

For nearly an hour, each reason 
she had to lie about the rape was 
connected to something I could 
understand, empathize with, and 
ultimately accept. My voice was 
never raised. My tone never ac-
cusatory, only understanding. The 
jury understood why she lied. The 
jury understood that she felt like 
she had no choice. Her embar-
rassment of going back to Wes af-
ter all their turmoil was too much 
to bear. Her lie was too easy. The 
consequences of that lie too re-
mote. The jury agreed and freed 
my client two days later.

The lessons I learned at the Ranch 
reach farther than the courtroom. I 
use my TLC training in my practice 
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Foreword by: Doug Clifford
As I begin to write my part of this 
article, I am approximately 300 
yards from the beach in San Juan, 
Puerto Rico for the 2020 annual 
OACDL Sunshine Seminar.  Like 
many Members who attend and/
or present at OACDL seminars, it’s 
not about fulfilling the mandatory 
minimum of 12 hours every two 
years of CLEs. As OACDL Mem-
bers, and criminal defense lawyers 
in Ohio, we simply want to be the 
best lawyers in our chosen field. 
In order to do that we must have 
the most amount of up-to-date 
knowledge on our complex area 
of legal practice. The following 
article discusses the events we’ve 
held over the last year and what to 
expect for 2020.  It is our goal to 
put on the best seminars possible 
to educate Ohio lawyers on Ohio 
criminal defense topics.

Doug 

Michael Streng, immediate 
past-President of the OACDL, 
put together an ambitious lineup 
of seminars in 2019. Highlights 
of the 2019 CLE year include the 
January 2019 Current Issues in 
Criminal Law seminar in which 

OACDL CLe COMMITTee 
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Maintain a Thriving Criminal Defense Practice 

T. DOUGLAS CLIFFORD & BRAD WOLFE
CLE COMMITTEE CO-CHAIRS

the OACDL, in coordination with 
the Greater Cincinnati Criminal 
Defense Lawyers Association, the 
Hamilton County Public Defend-
er’s Office and The College of Law 
Criminal Association, and, Friends 
to the Indigent, put on a seminar 
that educated Ohio lawyers on 
timely topics such as social media 
evidence, dealing with coroner’s 
offices, and DNA Identification, 
amongst others.   

 Other highlights of 2019 include 
a seminar held at the Dayton Art 
Institute dealing entirely with is-
sues related to defending drug 
cases. Topics included forfeiture, 
RICO charges, cell phone data 
mining, and updates on hemp le-
galization and reclassification of 
personal use of other substances.  

Two seminar topics stand out as 
new areas for CLEs. Perhaps one of 
the most unique additions to the 
OACDL CLE lineup was the new 
topic area of “How to Plan for Re-
tirement.”  Thanks to the inspira-
tion and hard work of our treasur-
er, Joe Humpolick, issues related 
to financial and ethical consider-
ations of closing or slowing down 
your practice were addressed to 
our membership. The OACDL be-
gan offering New Lawyer Training 

for the “Hot Topics Seminar” held 
in December 2019.  A one-day 
seminar covered ethics hours for 
attorneys who have already been 
in practice, NLT hours for newer 
lawyers, and also up-and-coming 
substantive issues like the use of 
K-9’s in search and seizure cases, 
specialized dockets, and updates 
in firearms law. 

All of these seminars were in ad-
dition to the spectacular lineup of 
elite seminars that OACDL Mem-
bers have come to rely on to craft 
their excellence in their practice. 
The annual “Advanced OVI Semi-
nar” held in March every year co-
ordinated by Tim Huey and Dan 
Sabol, who bring in the best OVI 
lawyers from all over the country 
and Ohio, the Annual Death Pen-
alty Seminar, coordinated by Jeff 
Gamso and David Stebbins, the 
Super Stars Seminar, which fea-
tures leaders in criminal trial law 
from across the country, and the 
one-day OVI Seminar in June co-
ordinated by Meredith O’Brien, 
our President-Elect, with Ohio’s 
best OVI defense lawyers to edu-
cate new, intermediate, and expe-
rienced OVI practitioners. 

Our current President, Shawn 
Dominy, has put together an 
equally ambitious seminar sched-
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PReTRIAL ReLeASe ReFORM AnD 
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RULe 46  
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OACDL’S 2019 LIFESAVER AWARD CURRENT APPLICATIONS AND CAPABILITIES OF ELECTRONIC EVIDENCE

If a person who is accused of 
a crime is incarcerated for just 
three days while waiting for their 
arraignment, they are thirty-nine 
percent more likely to be arrested 
on new criminal activity while on 
pretrial release than a person who 
only does one day in jail.  Similar-
ly, if a person who is accused of 
a crime is incarcerated for more 
than eight days while waiting for 
their arraignment, they are fifty 
percent more likely to be arrest-
ed on new criminal activity than a 
person who only does one day in 
jail.  Christopher T. LowenKamp, 
Ph.D. Marie VanNostrand, Ph.D., 
and Alexander Holsinger, Ph.D., 
The Hidden costs of Pretrial De-
tention, (Houston TX: Laura and 
John Arnold Foundation, 2013), 
page 3.  Additionally, longer pre-
trial detentions are associated 
with a likelihood of failing to ap-
pear at future hearings. Id. at 4.

This is not surprising. Incarcera-
tion before the accused is even 
convicted of any crime can be a 
major destabilizing event, leading 
to the loss of employment, which 
can then spiral, for some, to be-
coming homeless, the loss of a 
mailing address, the loss of a tele-
phone, the loss of transportation, 
(which, ironically, creates prob-
lems for getting to court hearings,  
especially in rural areas), and the 
loss of other stability-inducing fac-
tors.  

Many people accused of criminal 
offenses have limited financial re-
sources, making cash bonds, even 
at ten percent, often challeng-
ing and difficult to make. Even if 
made, in some cases, cash bonds 
can contribute to the loss of hous-
ing, utilities, telephone and the 
other problems highlighted earli-
er.

The proposed changes to Rule 
46 of the Ohio Rules of Criminal 
Procedure by the Ohio Supreme 
Court seek to modify Ohio’s pre-
trial release standards, to address 
the problems cited above in a 
manner that will improve court 
appearances as well as reduce 
recidivism.  It does this in sever-
al ways.  First, the modifications 
provide a presumption of a sum-
mons or a personal recognizance 
during pretrial release.  Second, 
the modifications provide that if 
a financial bond is to be made, 
the court shall make the bond 
the least costly to the defendant. 
Third, the modifications provide 
that if a person is held in jail, they 
be brought before the court with-
in two business days for the pur-
pose of consideration of bond.  

These changes have the apparent 
intent to treat those charged with 
criminal offenses in a manner that 
is consistent with the presumption 
of innocence, reduce the rates of 
failing to appear and future re-

cidivism by attempting to create 
a balanced approach between 
traditional purposes of bail but 
also recognizing the need to keep 
people employed, housed, and 
with their families.

The largest proposed modifica-
tion to Criminal Rule 46 is the pre-
sumption of a non-financial con-
ditioned release.  Because there 
is a presumption for a non-finan-
cial conditioned release, the pro-
posed rule allows the State to file 
a motion for pretrial detention to 
review an accused’s situation on 
a case-by-case basis.  The OAC-
DL has advocated that this provi-
sion should contain more specific 
guidance as to the content of the 
state’s motion and the proce-
dure. Specifically, the OACDL has 
suggested that the particulari-
ty language from Criminal Rule 
47 should govern the motion, so 
that defense counsel would have 
specific information with which to 
focus on during a hearing on the 
pretrial detention. The OACDL 
has also advocated that a hearing 
should be mandatory on such a 
motion, and that any specific find-
ings be made on the record. Be-
cause pretrial detention can have 
a dramatic impact to the accused, 
this procedure must be properly 
limited to ensure only those who 
are a true danger to the commu-
nity or a significant flight risk be 
detained pre-trial; this procedure 
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to Congress about marijuana-im-
paired driving6 is a good resource 
for lawyers on this topic.  It pro-
vides explanations of THC metab-
olism which are understandable 
for non-scientists and surprisingly 
not harmful to OVI defendants.  
Additionally, government lawyers 
are unlikely to disagree with the 
findings of the NHTSA report, and 
judges may be inclined to accept 
the contents as true because the 
report was published by NHTSA.  
Accordingly, on the topics of THC 
metabolism and testing, it may be 
a good practice to reference this 
government publication.

The cannabis plant (cannabis sa-
tiva) contains hundreds of chem-
ical compounds, and one of them 
is delta-9-tetrahydrocannabinal 
(THC).  THC binds with receptors 
in the brain and causes the behav-
ioral and cognitive effects of mar-
ijuana use, such as euphoria, re-
laxation, altered time perception, 
and lack of concentration.  THC 
is metabolized to the psychoac-
tive metabolite 11-hydroxy-delta 
9 tetra hydrocannabinol (‘Hydroxy 
THC’) and then to the inactive me-
tabolite 11-nor-9-carboxy-delta 9 
tetra hydrocannabinol (‘Carboxy 
THC’).  

THC is absorbed into the blood 
quickly.  According to NHTSA, 
THC is detectable in blood with-
in about one minute if marijuana 
is smoked.  Detectability takes 
longer if marijuana is eaten.  For 
smokers, the peak THC level in 
blood occurs when the smoking 
stops or soon thereafter.  

The elimination rate of THC is not 
constant and depends on many 
variables.  Generally, THC levels 
decrease rapidly.  From the peak 
concentration, achieved short-
ly after smoking, THC levels de-
crease by 80 to 90 percent within 
30 minutes, as demonstrated in 
Figure 1.  

After a few hours, THC levels in 
blood are very low and may not 
be detectable.  However, NHT-
SA’s report states THC from a sin-
gle ingestion of marijuana may 
be detectable in blood for over 
six hours, and THC has been de-
tected in blood 30 days after in-
gestion7.  For OF, one study re-
ported THC was detected for up 
to 78 hours.8 In urine, the inactive 
Carboxy THC metabolite may be 
present for up to five weeks9 (for 
those states, like Ohio, which con-
tinue to use urine testing for OVI 
cases). Impairment from THC lasts 
only a few hours.10 

Roadside (Pre-Arrest) THC 
Testing Devices

Pre-arrest THC testing will likely 
be used in Ohio to help officers 
make the ‘correct arrest deci-
sion’ and may ultimately be used 
in court.  Nearly all Ohio officers 
making OVI arrests are trained on 
the NHTSA manual for DWI De-
tection and Standardized Field 
Sobriety Testing.  The NHTSA 
manual recommends that officers 
administer a Preliminary Breath 
Test (PBT), after standardized field 
sobriety testing, to verify alcohol 
is the cause of the impairment11.   
Several companies have manufac-
tured PBTs and made millions by 
selling them to law enforcement 
agencies, even though their reli-
ability is questionable at best12.   
The admissibility of PBTs as evi-
dence in court varies among the 
Ohio appellate districts.

We can expect roadside THC test-
ing devices will be used like the 
PBT.  Officers will administer a 
THC test, after standardized field 
sobriety testing, to verify THC is 
the cause of impairment and to 
assist officers in making the cor-
rect arrest decision.  Depending 
on the upcoming changes to the 
Ohio Administrative Code and ju-
dicial decisions, prosecutors may 
seek to have the results of on-site 
THC tests admitted in court.  This 
creates a market for companies to 
manufacture roadside THC test-
ing devices, and the market has 
already been filled with several 
products.  The following is a brief 
description of a few devices being 
used by law enforcement outside 
Ohio, as well as a couple devices 
expected to be available as early 
as 2020.

Drug Test 5000.  An early entry 
into the market of mobile THC 
testing is Drager’s Drug Test 5000.  
The Norwegian Company, which 
has been selling breath-testing 
machines for years, developed a 
portable system to sample OF for 
THC and other drugs of abuse.  It 
is currently being used in multiple 
states, including Arizona, Califor-
nia, Nevada and New York. 

To collect a sample with the Drug 
Test 5000, an officer collects OF 
by inserting a collection swab into 
the mouth of the suspect and re-
peatedly swiping the surface of 
the cheeks and tongue.  The in-
dicator cap on the tube turns blue 
when a sufficient sample volume 
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has been collected.  The officer 
then inserts the tube into an ana-
lyzer, and the analyzer provides re-
sults.  The results are stored in the 
machine and can also be printed.  

Drager says this ‘mini lab’ com-
bines biochemistry and optical 
mechanics but seems reluctant 
to provide non-law enforcement 
inquirers with details about the 
testing method.  However, one 
conference paper makes clear the 
device utilizes an immunoassay 
testing method.13 Immunoassay 
testing is discussed later in this 
article.

Drug Wipe S.  The Drug Wipe 
S is manufactured by Alcohol 
Countermeasure Systems, mak-
ers of the Alcolock ignition inter-
lock device and multiple portable 
breath-testers.  Like most road-
side drug testers, it analyzes oral 
fluid, and its unique selling prop-
osition seems to be it requires the 
smallest volume of OF.  This is ap-
parently accomplished by using a 
liquid in the collection cartridge 
to aid transportation of the ana-
lyte drug particles to the test line.  
The collection cartridge is insert-
ed into the separate Wipealyser 
device for analysis by immunoas-
say.

SoToxa Mobile Test System.  This 
system is manufactured by Abbott 
and, as of 2019, is being market-
ed by Intoximeters.  That compa-
ny makes the Intox EC/IR breath 
tester, the Alco-Sensor and RBT 
IV portable breath testers.  That 
company also now manufactures 
the DMT, after acquiring the Data-
master from Ohio’s own National 
Patent Analytical Systems.

The SoToxa uses an OF collection 
procedure similar to that used by 
the Drug Test 5000.  It also uses 
an immunoassay testing method, 
but it does so with an ultra-porta-
ble tester which weighs just over 
two pounds (the Drug Test 5000 
weighs about ten pounds).  The 
SoToxa is reportedly being used 
by law enforcement agencies in 

Canada, Europe, Alabama, Okla-
homa and Michigan.  With mar-
keting help from Intoximeters, it 
is very likely to be purchased by 
additional agencies in the United 
States, possibly including agen-
cies in Ohio.

MLife Device.  The ‘Device’ is 
manufactured by MLife in the 
state of Texas.  It is another OF 
tester which uses an immunoas-
say testing method.  However, the 
collection method is unique:  the 
‘Device’ has two collection tubes, 
so it offers what these author 
calls a “split spit test”.  It appears 
some law enforcement agencies 
have at least tried this device, but 
it is unclear whether any law en-
forcement agencies are currently 
using it. 

The Hound.  The Hound, manufac-
tured by Hound Labs in Oakland, 
CA, is unique because it simulta-
neously measures both THC and 
alcohol.  It is also noteworthy be-
cause it tests for those substances 
in a person’s breath, not OF.  The 
Hound is not yet available, but 
press releases claim it will hit the 
market in 2020.

FAIMS Marijuana Breathalyzer.  
This breath tester is manufactured 
by Cannabix Technologies.  FAIMS 
is an acronym for field asymmetric 
waveform ion mobility spectrom-
etry.  It is unique technology for 
detecting THC molecules based 
on separating gas-phase ions by 
how the ions behave in strong and 
week electric fields.  The compa-
ny, which has been developing 
this marijuana breath test for over 
a decade, is partnered with the 
University of Florida, and its stock 
is publicly traded on the Canadi-
an Securities Exchange.  With that 
R&D and capital, this THC tester is 
one to watch. 

Problems With Current    
Roadside THC Testers

The devices currently used for 
THC testing in the field have limit-
ed utility.  Those devices use oral 

fluid collection and immunoassay 
testing.  As a result, they are con-
sidered to have limited reliability.

Oral Fluid THC is Not Correlated 
with Blood THC                                   
One problem with oral testing 
for THC involves the method by 
which THC is distributed to OF.  
Oral fluid is produced by salivary 
glands, the gingival fold, and se-
cretions from the nasal cavity and 
pharynx14. When marijuana smoke 
is inhaled, OF is ‘contaminated’.  
Direct distribution of THC to the 
oral cavity is the primary source 
of THC in OF (it really is smoke 
on the water!).  The contribution 
of THC from blood is minimal15, 
which is why orally ingested (eat-
en) marijuana products result in 
de minimis THC levels in OF16.   

Because THC is directly distribut-
ed to OF and is not measurably 
transmitted from blood, the con-
centration of THC in OF is inde-
pendent of the concentration of 
THC in blood.  This is different 
than a breath alcohol level, which 
is dependent on the blood alco-
hol level.  As blood alcohol is the 
primary contributor to breath al-
cohol, a breath alcohol level has 
a ‘standard’ (although very debat-
able) correlation of 2100:1 with a 
blood alcohol level17. An oral flu-
id THC level, on the other hand, 
has no ‘standard’ correlation with 
a blood THC level because blood 
THC is not a significant contribu-
tor to oral fluid THC.

Studies confirm the lack of cor-
relation between blood THC and 
oral fluid THC.  One forensic jour-
nal article summarizes the rele-
vant studies and states the level 
of THC in OF after inhalation has 
a low correlation with the lev-
el of THC in blood.   That article 
concludes, “All those studies ob-
served a large inter-subject vari-
ability in cannabinoid concentra-
tions, precluding direct prediction 
of blood concentrations from OF 
concentrations.”19  
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Oral Fluid THC Levels do Not   
Reliably Predict Impairment  
First, THC in OF does not cause 
impairment:  impairment is caused 
by THC in blood which reaches re-
ceptors in the brain.  Second, as 
described above, THC levels in 
OF are not correlated with blood.  
Third, even blood THC levels 
measured by gas chromatogra-
phy with mass spectrometry do 
not correspond with impairment.  
According to the 2017 NHTSA 
study:

While fewer studies have exam-
ined the relationship between 
THC blood levels and degree of 
impairment, in those studies that 
have been conducted the con-
sistent finding is that the level of 
THC in the blood and the degree 
of impairment do not appear to 
be closely related. Peak impair-
ment does not occur when THC 
concentration in the blood is at or 
near peak levels. Peak THC level 
can occur when low impairment is 
measured, and high impairment 
can be measured when THC level 
is low. Thus, in contrast to the sit-
uation with alcohol, someone can 
show little or no impairment at a 
THC level at which someone else 
may show a greater degree of im-
pairment.20 

The NHTSA repot goes on to say:

However, peak performance defi-
cits are observed long after the 
peak THC level occurs. In fact, 

peak impairment occurs at 90 
minutes after smoking while the 
THC level has declined over 80 
percent from the peak level at 
that point in time. Notice also 
that the subjectively reported 
“high” also does not correspond 
well with blood plasma THC con-
centration. 21 

Study participants reported feel-
ing increased effects long after 
the peak blood THC level.  This 
phenomenon is referred to as 
‘counter-clockwise hysteresis’.22    
The NHTSA report concludes by 
stating:

THC level in blood (or oral fluid) 
does not appear to be an accu-
rate and reliable predictor of im-
pairment from THC. Also, when 
low levels of THC are found in the 
blood, the presence of THC is not 
a reliable indicator of recent mar-
ijuana use.23 

A Driver May Have THC In Oral 
Fluid from Second-Hand Smoke 
Research indicates individuals 
may have false positive oral fluid 
THC results from passive cannabis 
smoke exposure.  In one study, 
four non-smokers sat in a van 
with four joint smokers.  Immedi-

ately after smoking stopped, the 
mean THC level in the non-smok-
ers was 5.3 μg/L (5.3 ng/mL).24 In 
another study, five non-smokers 

were in a Dutch coffee shop with 
4-16 marijuana smokers for three 
hours.  All of the non-smokers had 
THC in their OF, with levels rang-
ing from 0.5 to 6.8 μg/L (.5 to 6.8 
ng/mL), and two of them were 
still THC-positive 22 hours after 
exposure25. In summarizing those 
studies, authors Lee & Huestis 
commented, “False positive re-
sults from passive environmental 
cannabis smoke are a major con-
cern in OF drug testing because 
parent cannabinoids in drug-lad-
en smoke deposit on the oral mu-
cosa.”26 A OVI defendant who did 
not actively ingest marijuana may 
have THC concentrations in OF 
simply from being in the company 
of others who were smoking mar-
ijuana.  

Current Roadside Testers Identify 
THC Presence, Not Quantity
The devices currently used for 
roadside THC testing use OF col-
lection and some version of im-
munoassay testing.  An immuno-
assay is designed to detect (and 
possibly quantify) a specific sub-
stance, the analyte (such as THC), 
using an antibody.  An antibody 
is a protein produced by immune 
cells in response to stimulation by 
an antigen.  In an immunoassay, 
when the antibody makes con-
tact with a sample, the antibody 
will bind with the analyte.  In the 
case of THC, an antibody known 
to bind with THC makes contact 
with the sample of OF.  If the an-
tibody reacts with THC, a signal is 
produced, often a color change 
on the test strip or pad.  

The signal is qualitative (indi-
cates the presence of THC) but 
not quantitative (does not mea-
sure the amount of THC).  There 
are immunoassay-based devices 
which employ additional tech-
nologies to quantify the analyte 
based on the intensity of the reac-
tion with the antibody.  The devic-
es currently used by law enforce-
ment for roadside THC testing do 
not use those technologies.  They 
only identify the presence of THC 
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and not the quantity.  We can an-
ticipate future devices will imple-
ment technologies to measure the 
quantity of THC also.

A ‘Positive’ Result Using Immuno-
assay Testing Is Unreliable 
The forensic community general-
ly agrees immunoassay tests are 
not reliable enough to be used in 
court.  The 2017 NHTSA report 
makes this observation:

For marijuana, it is common to use 
an immunoassay test designed to 
detect cannabinoids. However, a 
positive screening test cannot be 
taken as evidence that the drug 
is present in the specimen, as 
these tests lack high specificity, 
are subject to cross-reactivity, and 
may on occasion produce a false 
positive result. Many of the THC 
immunoassay screening tests can 
give a positive response to the 
presence of THC metabolites, 
even though THC is not present 
in the sample.27 

The United States government 
declares this testing method, 
even for the limited purpose of 
identifying the presence of THC, 
is unreliable.  Ohio administrative 
regulations currently require an 
immunoassay result to be con-
firmed by a dissimilar method, but 
regulations can change.

On-Site Oral Fluid Testing is        
Unreliable     
In addition to commenting on 
immunoassay testing, the 2017 
NHTSA report also opines specifi-
cally about OF testing.  The report 
states:

The technology to rapidly, accu-
rately and reliably collect oral flu-
id at the point of arrest is quickly 
evolving. Some companies mar-
ket self-contained test kits that 
can be used by law enforcement; 
however, these point-of-arrest 
screening devices have not been 
shown to be completely accu-
rate and reliable. Marijuana (THC) 
is readily detected in oral fluid, 
however, there are issues associ-

ated with distinguishing use ver-
sus environmental exposure, that 
have not been fully addressed.28 

The United States government, 
with its rich research resources, 
concludes roadside THC testers 
“have not been shown to be com-
pletely accurate and reliable”.  

One year after the 2017 NHTSA 
report, the Drug Test 5000 was the 
subject of a joint study conducted 
by the Oslo University Hospital 
and the Norwegian Mobile Police 
Service.29 The study compared the 
results of the Drug Test 5000 to 
results of blood tests.  According 
to that study, the Drug Test 5000 
produced false positive results for 
14.5% of the samples identified 
to be cannabis.  For opiates, the 
rate of false positives was 65.9%.  
Nevertheless, the police indicat-
ed it was still a valuable tool “re-
sulting in more than doubling the 
number of apprehended OVID of-
fenders”30. 

Conclusion
Current roadside THC testing de-
vices implementing oral fluid col-
lection and immunoassay testing 
are unreliable.  A driver’s positive 
result on one of these devices 
merely indicates the driver may 
have been exposed to THC in the 
last couple days.  These devices 
are the equivalent of an alcohol 
tester which can’t differentiate 
between a driver who just drank 
a case of beer and a driver who 
had one drink of a friend’s beer 
yesterday.

Emerging technologies will re-
quire ongoing analysis.  The NHT-
SA conclusion regarding the unre-
liability of onsite oral THC testing 
was based on OF collection and 
immunoassay testing.  Newer de-
vices, expected to be available to 
law enforcement as early as 2020, 
use different technology for test-
ing.  The Hound measures THC in 
breath using ‘fluorescence-based 
THC detection’ in a chemical as-
say.  The FAIMS marijuana breath-

alyzer detects THC molecules by 
separating gas-phase ions de-
pending on how the ions behave 
in strong and week electric fields.  
Stevenson, et. al., claim they have 
developed an instrument capa-
ble of accurately measuring THC 
in saliva.31 Their device utilizes an 
electrochemical biosensor with 
integrated electronics to detect 
a chemical reaction between an 
antibody and a THC biomarker.  It 
then measures the signal output 
of the reaction and correlates it to 
the concentration of the biomark-
er, thereby correlating it to the 
level of THC.32   

As these new devices, and likely 
others, are adopted by law en-
forcement, they will need to be 
subjected to peer review to de-
termine if they are, in fact, more 
reliable than OF collection and 
immunoassay testing.  In the 
meantime, if/when Ohio begins 
using roadside marijuana testers, 
defense counsel should challenge 
them.  This paper has hopefully 
provided information which will 
assist the Ohio defense bar with 
making those challenges effec-
tively.
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STRIKe FORCe COMMITTee   
One Cannot be in Two Places at Once  

DANIEL SABOL & JOE PATITUCE

Physicists believe particles 
have the ability to be in two 
places at once through a phe-
nomenon called “quantum 
superposition.” But until this 
paradox is replicated above an 
atomic level, defense lawyers 
will be forever haunted with an 
all too familiar dilemma—hav-
ing two court dates set at the 
same time.

Fortunately, the Columbus 
Seven give us guidance as to 
which court has priority over 
your services though Rule 41 
of the Rules of Superinten-
dence. Contrary to the belief of 
some, it is not the date set first 
which controls - it is the date 
set for trial first. Pre-trials, mo-
tion hearings and all civil mat-
ters must bend the knee to the 
criminal trial.

If you do find yourself in this 
predicament, immediately 
send a motion to continue to 
the court without priority and 
attach a copy of the scheduling 
order which demonstrates your 
other case was set for trial pre-
viously. The rule requires the 

order be attached and that the 
motion be filed at least 30 days 
prior to the court date, though 
in the commentary, it is recog-
nized that compliance with this 
rule may be impossible in cer-
tain circumstances. 

It is important to bear in mind 
that the most important fac-
tor in deciding a continuance 
request in this situation is not 
the convenience or schedule of 
either the court or the defense 
attorney, but rather the protec-
tion of the defendant’s right to 
counsel. Though courts have 
broad discretion in considering 
a motion to continue, it is im-
portant to remember that “the 
pursuit of fairness and due pro-
cess” outweighs other factors, 
including frustration of the tri-
al court’s docket.1 A denial of 
a continuance request due to 
an attorney being ordered into 
another court violates a defen-
dant’s Sixth Amendment right 
to counsel.2  And this makes 
sense—after all, the pursuit of 
justice and protecting a defen-
dant’s constitutional rights is of 
paramount concern. 

Of course, the best tactic to 
avoid conflict is an open and 
honest line of communica-
tion. Almost without fail, Strike 
Force involvement in a dispute 
over whether a continuance 
should be granted—or wheth-
er an attorney should be held 
in contempt for missing a date 
due to being before a different 
court—arises when there have 
been previous problems with 
attendance, lack of communi-
cation with the court, or both. 
A gracious call to the court, 
coupled with empathy regard-
ing a crowded docket, works 
wonders. Better yet, when giv-
en the chance, clear the date 
with the court ahead of time to 
avoid the hassle—after all, the 
Rules of Superintendence do 
require a firm trial date be set 
at the time it is continued.3 A 
smile coupled with a gracious 
conversation go a long way.

1. State v. Robson, 165 Ohio App.3d 621, 2006-Ohio-628, 
847 N.E.2d 1233, ¶ 21 (4th Dist.)

2. State v. Brown, 163 Ohio App.3d 222, 2005-Ohio-4590, 
837 N.E.2d 429, ¶ 6 (1st Dist.); Burton v. Burton, 132 Ohio 
App.3d 473, 477, 1999-Ohio-844, 725 N.E.2d 359 (3rd 
Dist.)

3. Ohio Sup. R. 41.
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THe VIeW FROM 
THe BenCH IS DIFFeRenT

JUDGE D’VARGA

As a former member and office holder of OACDL, I 
was approached to write an article about my transi-
tion to the bench of the Franklin County Municipal 
Court. For the past six weeks, I have been watching 
a courtroom from an entirely different viewpoint than 
I ever thought imaginable. I have had to refrain from 
calling the attorneys that are appearing in front of 
me by their first name and have had to correct my-
self when I refer to a defendant as a “client.” I have 
worn out correction tape moving my name from the 
“Attorney of Record” line to the “Judge” line. My 
signature has been shortened to an illegible “JGD.” 
I’m finally starting to turn around when people say 
“Judge” when I’m walking down the hall. 

While it has not been an incredibly difficult transition 
(we can all recite a jury waiver in our sleep, right?), it 
has been an eye opening one carrying with it an en-
tirely different type of stress. There are a few things 
that have stood out to me and I’d like to pass them 
along to the defense bar. 

Many people who are standing in front of me don’t 
trust me, or the system, or the attorney standing 
beside them. It is far more obvious when you are 
sitting behind the bench than when you are stand-
ing beside a client. While we are all used to the fast 
paced chaos that is a large municipal court, many 
of the people walking through our doors have nev-
er been in a courthouse before, much less because 
they have been charged with a criminal or traffic of-
fense. We could all do a better job at ensuring that 
we are empathetic to everyone who has business 

with the court. I have tried to slow down, explain 
things in plain English, bring defendants up to the 
bench when I feel that they need a more personal 
interaction, say please and thank you, and always 
remain respectful even when it is not returned. We 
may not be hearing the most serious cases out there, 
but it is the most important case in a defendant’s 
life. We can never forget that we are the faces of the 
justice system for the people who walk the halls of 
our courthouse, and as such, we should try our best 
to engender trust. 

Don’t try to pull one over on a judge, no matter how 
long they have been on the bench or how much lon-
ger you have been practicing. Your word is some-
times all you have in the courtroom and once it is 
broken, the dynamics will change. I have already had 
an attorney try to get me to release a car and grant 
driving privileges under false pretenses. Of all the 
things to try and slip by me, an OVI issue? Do better. 

In the same vein, don’t assume I know, or don’t know, 
something. Putting on a robe doesn’t mean that I 
have an encyclopedic knowledge of all things that 
may come up in my courtroom, and it doesn’t mean 
that I don’t understand the real life implications of 
my decisions. We are all just trying to do the right 
thing, and if you think you can educate me on a case 
so that I can do that, please don’t hesitate to do so. 

If you can’t be on time, be polite. Your client may 
have been waiting in my courtroom since 8:30 when 
you arrive at 10 due to your schedule. He or she has 
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What’s Happened
Here are the cases we’ve worked 
on which have been decided by 
the Supreme Court since my last 
report:

State v. Gwynne.  This case in-
volved the propriety of a 65-year 
sentence for a 53-year-old first 
offender who had gone into the 
rooms of residents of assisted liv-
ing facilities and nursing homes 
and stealing items.  (No residents 
were present when that occurred.)  
The court of appeals found the 
sentence absurd, as would just 
about any sentient human being, 
and reduced it to fifteen years.  
The State sought review, and the 
Supreme Court accepted jurisdic-
tion.  We believed that this was a 
key case:  it would determine the 
appropriate method of review of 
consecutive sentencing for courts 
of appeals.
 
The starting point, we argued, 
was 2953.08(G), which specifies 
that an appellate court can re-
verse, vacate, or modify a sen-
tence if it “clearly and convinc-
ingly” finds that the sentence is 
unsupported by the record.  We 
then argued that the court of ap-
peals should look at that issue by 
following 2929.11 and 2929.12, 

AMICUS RePORT 
RUSSELL BENSING
AMICUS COMMITTEE CHAIR, OACDL

and determine whether the sen-
tence complied with the princi-
ples and purposes of sentencing.  
Our participation here was much 
more extensive than usual; I not 
only wrote the amicus brief, but I 
did all but two minutes of the oral 
argument.
 
The Court decided to reverse and 
remand the case back to the court 
of appeals.  It found that the court 
of appeals should only consider 
2953.08.  How it would decide 
whether the sentence is unsup-
ported by the record without con-
sidering the factors which go into 
the record continues to be some-
what of a mystery.  In any event, 
we are participating as amicus 
counsel on the remand as well.
 
State v. Faggs.  This came up as 
a jurisdictional appeal and a con-
flict case, and involves the ques-
tion of who bears the burden of 
proof in domestic violence cases 
involving parental discipline on 
whether the discipline was “ap-
propriate and reasonable.”  Al-
though the Ohio Jury Instructions 
and many court decisions regard 
parental discipline as an affirma-
tive defense, some courts have 
held otherwise.  The facts of the 
case were about the worst pos-

sible for Faggs:  he was just the 
boyfriend of the girl’s mother, and 
the judge in a bench trial said that 
he would have convicted Faggs 
even if the State bore the burden 
of proof.
 
My brief resorted to the law school 
example of the defense of confes-
sion and avoidance.  For example, 
the defendant admits he killed a 
human being, but tries to avoid 
culpability by claiming he acted in 
self-defense.  That’s the classic ex-
ample of an affirmative defense.  
I argued that if the defendant 
bears the burden of proving that 
the discipline was “reasonable 
and necessary,” that operates on 
the assumption that all corporal 
punishment is wrong, and it’s up 
to the defendant to justify it, and 
the courts have consistently held 
that parents have a right to use 
corporal punishment to discipline 
their children.  So impressed were 
the litigants and the justices with 
my argument that they spent pre-
cisely zero seconds discussing it in 
oral argument.  Faggs’ conviction 
was affirmed.
 
State v. Hartman.  Hartman and 
a woman flirted at a party, and 
Hartman followed the girl to her 
room, where he placed his penis 
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in her mouth while she was sleep-
ing.  At trial, the State introduced 
the testimony of Hartman’s step-
daughter, who told the jury that 
five years earlier, when she was 
twelve, Hartman came into her 
room at night, and, while she pre-
tended to be asleep, fondled her.  
To no one’s surprise, Hartman was 
convicted, but the 8th District re-
versed, finding that the evidence 
did not fall under 404(B), and that, 
at any rate, the probative value 
of the evidence was greatly out-
weighed by the prejudicial effect 
of essentially telling the jury that 
Hartman was a pedophile.
 
We submitted an amicus brief on 
the issue, and also assisted de-
fense counsel in the preparation 
of his brief, and for oral argument.  
The oral argument was held on 
February 5, and from my observa-
tions, I have no idea in the world 
what the court is going to do; it 
was one of the least active courts, 
in terms of questioning, that I’ve 
ever seen.
 
State v. Jones, 2019-0395.  
Jones decided to represent him-
self, and appealed his inevitable 
conviction on the grounds that his 
standby counsel was absent for 
voir dire.  It’s tough to make error 
out of this, since the courts have 
pretty much universally conclud-
ed that a pro se defendant does 
not have a constitutional right to 
standby counsel.
 
Instead, we decided to present a 
policy argument:  that the Court 
should hold that standby counsel 
is required any time a defendant 
decides to represent himself, for 
various policy reasons.  (I’ve in-
cluded a copy of the brief in this 
report.)  Oral argument was held 
on February 25, and this time 
at least I wasn’t shouting into a 

hole; defense counsel mentioned 
our brief on at least four occa-
sions, and three of the justices 
did as well.  I think there’s a de-
cent chance that the Court will 
announce guidelines on the use 
of standby counsel, defining and 
perhaps expanding their role.

What’s Going to Happen
We’ve got two cases pending 
right now.  
 
State v. Turner.  This case comes 
up on both a jurisdictional ap-
peal and a conflict.  The precise 
issue is, “Whether an officer had 
reasonable and articulable suspi-
cion that a violation of the law oc-
curred when the officer observed 
a motorist drive on, but not over, a 
marked line.”  Although it seems 
a trivial issue, most defense law-
yers can easily understand its im-
portance:  back when I was doing 
my blog, marked lane “violations” 
were so common they didn’t even 
rate for my Bullshit Traffic Stop of 
the Week.™  This is just not in re-
gard to DUI cases; many drug and 
gun cases result from traffic stops 
as well.
 
The brief on this is due on March 
30.  For those wondering about 
the paucity of cases currently in 
the pipeline, I’d note that this is 
the first criminal case the Court 
has accepted this year which isn’t 
being held for decision in another 
case.
 
State v. Jones.  This case is 
another sentencing appeal, but 
doesn’t involve consecutive sen-
tences.  Jones and his wife were 
convicted of involuntary man-
slaughter for neglecting medical 
treatment for their 12-year-old 
child.  The facts were brutal – 
there was testimony that when 
medical personnel arrived at the 

scene, they could smell rotting 
flesh on the girl – but the court of 
appeals decided that the judge’s 
ten-year sentence for this was too 
much.  It’s a terrible opinion – it’s 
really nothing more than the ap-
pellate panel (by a 2-1 vote) sub-
stituting its judgment for that of 
the trial judge -- but it deals with a 
sentencing, and I think we need to 
express some ideas on this.

Russell Bensing 
OACDL Amicus Committee Chair
1350 Ontario Street
Cleveland, Ohio 44113
Phone: (216) 241-6650
Email: rbensing@ameritech.net 




